OCCUPANCY AGREEMENT
This Agreement, made and entered into this           

 FORMTEXT 
 day of , 20     , by and between          

 FORMTEXT 
, a California Non-Profit Public Benefit Corporation (hereinafter referred to as the “Corporation”), having its principal office and place of business at and       (hereinafter referred to as “Member”);

RECITALS

1. 
WHEREAS, the Corporation has been formed for the purpose of acquiring, owning        and operating a limited-equity housing cooperative (the “Project”), pursuant to 33007.5 of the Health and Safety Code, to be located at                                        
                                                                                                                                 
                                                                                                                                  with the intent that its members shall have the right to occupy the dwelling units in the project under the terms and conditions set forth herein; and 

2.
WHEREAS, the Member is the owner and holder of a membership certificate of the Corporation and has a bona fide intention to reside in the Project; and

3.
WHEREAS, the Member has certified to the accuracy of the statements made in     his/her application and family income survey and agrees and understands that family income, family composition and other eligibility requirements are substantial and material requirements of his/her initial and of his/her continuing occupancy.

NOW THEREFORE, in consideration of the promises contained in this Agreement, 
and the Corporation hereby lets to the Member and the Member hereby hires and takes from the Corporation, dwelling unit number      

 FORMTEXT 
     

 FORMTEXT 
      located at      

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     

 FORMTEXT 
     ;

To have and to hold said dwelling unit unto the Member, his/her executors, administrators, and his/her successors in interest who become members in the manner described in the bylaws, on the terms and conditions set forth herein and in the Articles of Incorporation, as amended, and Bylaws now or hereafter adopted pursuant thereto, from the date of this Agreement, for a term terminating on          

 FORMTEXT 
, 20 (at least one year hence), renewable thereafter on a month-to-month basis under the conditions provided for in this Agreement, in regulations of the United States Department of Housing and Urban Development (HUD), and the California Housing Finance Agency (CalHFA), and under the provisions of state law governing memberships in nonprofit public benefits corporations.

ARTICLE 1
MONTHLY CARRYING CHARGES (CONTRACT RENT) AND HOUSING ASSISTANCE PAYMENTS
The Corporation, CalHFA and HUD have entered into contracts which provide that CalHFA will advance to the Corporation “Housing Assistance Payment” (“HAP”), a federal Section 8 subsidy, to pay for a portion of the carrying charge on behalf of qualified Members pursuant to Section 8 of the Housing Act of 1937, as amended, and HUD regulations set forth at 24 C.F.R.883 (Section 8 State Housing Finance Agency Set-Aside regulations).

A.
Total Monthly Carrying Charge (Contract Rent):  The total monthly carrying charge for the unit shall be $     .  The monthly carrying charge is equal to one-twelfth of the unit’s proportionate share of the sum required by the Corporation as estimated by its Board of Directors and approved by CalHFA, to meet its annual expenses, including but not limited to the following items:

1. The cost of all operating expenses of the Project and services furnished;

2. The cost of necessary management and administration;

3. The amount of all taxes and assessments levied against the Project or other property of the Corporation for which it is required to pay;

4. The cost of fire and extended-coverage insurance on the project and such other insurance as the Corporation may effect or as may be required by any loan secured by the Project;

5. The cost of furnishing water, electricity, heat, gas, garbage and trash collection and other utilities, if furnished by the Corporation;

6. All reserves, including the general operating reserve and the reserve for replacements, set up by the Board of Directors as required by CalHFA or any successor lending agency;

7. The estimated cost of repairs, maintenance and replacements of the Project property to be made by the Corporation;

8. The amount of principal and interest under the terms of the promissory note and deed of trust held by CalHFA (the “CalHFA loan”) and other required payments;

9. Any other expenses of the Corporation approved by the Board of Directors, including operating deficiencies, if any, for prior periods.
The Board of Directors shall determine the amount of the carrying charges annually but may do so at more frequent intervals, should circumstances so require.  No Member shall be charged with more than his/her proportionate share of the carrying charges as reduced by any Section 8 Housing Assistance payment for which the Member is eligible and for which there is existing contract authority.  Increases in the carrying charges for the project are subject to CalHFA approval in accordance with CalHFA and HUD regulations.  That amount of carrying charges required for payment on the principal of the CalHFA loan or for any other capital expenditures shall be credited on the books of the Corporation to the “paid-in-capital” account as a capital contribution by the Members.

B.
Member’s Share Of The Monthly Carrying Charge (Tenant Rent):  Of the initial total monthly carrying charge, $     will be payable by CalHFA as housing assistance payments on behalf of the Member and $     will be payable by the Member.  The Member’s share of the monthly carrying charges shall be reduced by a reasonable utility allowance in the amount of $     for those utilities that the Member pays directly.

C.  When Carrying Charge Due:  Member agrees to pay his/her portion of the monthly carrying charge promptly on or before the first day of each month without any obligation on the part of the Corporation to make demand for payment. 
Monthly Carrying Charge Payment shall be made to:

Management Office:

     Apartments

     , CA.      
(     )       -      
Office hours for monthly carrying charge payments:       a.m. to       p.m.

Days of the week       through      .

Carrying Charge shall be made by personal check, money order, or cashier’s check. 
D.  Adjustments:  The Member’s share of the monthly carrying charges shall be subject to change by reason of changes in the Member’s family income, family composition or extent of exceptional medical or other unusual expenses in accordance with HUD established schedules, regulations and criteria; or by reason of adjustment by CalHFA of any applicable allowance for utilities and other services; or by reason of changes in program rules.  The Corporation shall give at least 30 days’ written notice of any increase in the Member’s share of the monthly carrying charge.  The notice will also advise the member that he/she may meet with the Corporation to discuss the monthly carrying charge change.

E.  Regularly Scheduled Recertifications:  Every year around the       day of      , the Corporation will request the Member to report the income and composition of the Member’s household and to supply any other information required by HUD and/or CalHFA for the purpose of determining the Member’s share of monthly carrying charge and assistance payment, if any.  The Member agrees to provide accurate statements of this information and to do so by the date specified in the Corporation’s request.  The Corporation shall verify the information supplied by the Member and use the verified information to recompute the amount of the Member’s share of monthly carrying charge and assistance payment, if any.

1.
If the Member does not submit the required recertification information by the date specified in the Corporation’s request, the Corporation may impose the following penalties.  The Corporation may implement these penalties only in accordance with the administrative procedures and time frames specified in CalHFA and/or HUD regulations, handbooks and instructions related to the administration of multifamily subsidy programs.

a. Require the Member to pay the CalHFA-approved total monthly carrying charge for the unit as of the date specified in the Corporation’s request.
b. Implement any increase in monthly carrying charge resulting from recertification processing without providing the 30-day notice otherwise required by this Article.

2.
The Member may request to meet with the Corporation to discuss any change in his/her share of the monthly carrying charge or assistance payment resulting from the recertification process.  If the Member requests such a meeting, the Corporation agrees to meet with the Member and discuss how the Member’s share of the monthly carrying charge and the related assistance payment, if any, were computed.

F.  Reporting Changes Between Regularly Scheduled Recertifications:
1. If any of the following changes occur, the Member agrees to advise the Corporation immediately. 

a. Any household member moves out of the unit;

b. The family proposes to move a new member into the unit;

c. An adult member of the household who was reported as unemployed on            the most recent certification or recertification obtains employment;

d. The household’s income cumulatively increases by $200 or more a month.

2. The Member may report any decrease in income or any change in other factors considered in calculating the Member’s share of the monthly carrying charge. Unless the Corporation has confirmation that the decrease in income or change in other factors will last less than one month, the Corporation shall verify the information and make the appropriate reduction in the Member’s share of the monthly carrying charge.

However, if the Member’s income will be partially or fully restored within two (2) months, the Corporation may delay the certification process until the new income is known, but the reduction in the Member’s share of the monthly carrying charge shall be retroactive and the Corporation shall not evict the Member for non-payment of the Member’s share of the monthly carrying charge due during the period of the reported decrease and completion of the certification process. The Member has thirty (30) days to pay amounts due in full after receiving written notice of any of the Member’s share of the monthly carrying charge due for the above-described time period or the Corporation may terminate this Agreement and evict for non-payment of the Member’s share of the monthly carrying charge.

3. 
If the Member does not advise the corporation of these interim changes, the Corporation may increase the Member’s share of monthly carrying charge to the CalHFA-approved total monthly carrying charge.  The Corporation may do so only in accordance with the time frames and administrative procedures set forth in CalHFA’s and/or HUD’s regulations, handbooks and instructions on the administration of multifamily subsidy programs. 
4. 
The Member may request to meet with the Corporation to discuss any change in income or other factors affecting his/her share of monthly carrying charge or assistance payment, if any. If the Member requests such a meeting, the Corporation agrees to meet with the Member and explain how the Member’s share of the monthly carrying charge or assistance payment, if any, was computed.

G.  Removal of Subsidy: 

1.
The Member understands that assistance made available on his/her behalf may be terminated if events in either items (a) or (b) below occur. Termination of assistance means that the Corporation may make assistance available to another Member and the Member’s share of the monthly carrying charge shall be recomputed.  In addition, if the Member’s assistance is terminated because of criterion (a) below, the member shall be required to pay the CalHFA-approved total monthly carrying charge for the unit.
a. The Member does not provide the Corporation with the information or reports required by Article 1 E or Article 1 F within ten (10) calendar days after receipt of the Corporation’s notice of intent to terminate the Member’s assistance payment.

b. The amount the Member would be required to pay towards the Member’s share of the monthly carrying charge and utilities under the HUD rules and regulations equals the Family Gross Rent shown on Attachment No. 1 (Owner’s Certification of Compliance with HUD’s Resident Eligibility and Rent Procedures).
2. 
The Corporation agrees to give the Member written notice of the proposed    termination. The notice shall advise the Member that, during the ten (10) calendar days following the date of the notice, he/she may request to meet with the Corporation to discuss the proposed termination of assistance.  If the Member requests a discussion of the proposed termination, the Corporation agrees to meet with the Member.

3.
Termination of assistance shall not affect the Member’s other rights under this Agreement, including the right to occupy the unit. Assistance may subsequently be reinstated if the Member submits the income or other data required by HUD procedures, the Corporation determines the Member is eligible for assistance, and assistance is available.
H.
Additional Conditions of Receiving Section 8:  Member agrees with the following conditions pertaining to Section 8 Housing Assistance payment:

1. That the family income, family composition and other eligibility requirements shall be deemed substantial and material obligations of his/her occupancy with respect to the amount of housing assistance payments for which Member is eligible and for determining Member’s share of the monthly carrying charge;
2. That a recertification of income shall be made to the Corporation at least once a year from the date of the original certification at the time of admission to the Project;

3. To comply promptly with all requests by the Corporation or CalHFA for information and certifications concerning the total current family income of the Member and his/her household, the composition of the Member’s family or household and other requirements for occupancy in the project and/or receipt of Section 8 assistance;

4. To transfer to another appropriate dwelling unit upon written request by the Corporation if the unit occupied by the Member is no longer suitable because of changes in household composition;

5. That where, by reason of an increase in income, Member is no longer entitled to housing assistance payments, Member may continue to occupy the unit by paying the total monthly carrying charges established by the Corporation and approved by CalHFA.

6. To reimburse CalHFA or the Corporation for any excess housing assistance payments provided during any period when an appropriate adjustment or termination of payments was not made because of:

a. Member’s misrepresentation made in the application for housing assistance payments, in recertification of income, or in any other information provided to the Corporation or CalHFA; or

b. Member’s failure to supply information requested by the Corporation or by CalHFA.

7. That an intentional misrepresentation of material facts affecting the Member’s eligibility to receive Section 8 assistance or the amount of Member’s share of the monthly carrying charges, or any other violation of the Member’s responsibilities under the Section 8 program, as determined by CalHFA, is also a violation of the Occupancy Agreement and subject to termination of membership. 
  I. Resident Income Verification: The Member must promptly provide the Corporation with any letter or other notice by HUD to a member of the family that provides information concerning the amount or verification of family income in accordance with HUD requirements.

J.  Penalties for Submitting False Information: Knowingly giving the Corporation         false information regarding income or other factors considered in determining the Member’s eligibility and carrying charge is a material non-compliance with the lease subject to termination of tenancy. In addition, the Member could become subject to penalties available under Federal law.  Those penalties include fines up to $10,000 and imprisonment for up to five years.

ARTICLE 2

WHEN PAYMENT OF MONTHLY CARRYING CHARGES TO COMMENCE
After 30 days’ notice by the Corporation to the effect that the dwelling unit is available for occupancy, or upon acceptance of occupancy, whichever is earlier, the Member shall make a payment of $     for his/her share of the monthly carrying charges for the 30 day period ending      .  At the end of such 30 day period, Member shall make a payment of $      for his pro rata share of the monthly carrying charges for the partial month ending      . Thereafter, the Member shall pay his/her share of the monthly carrying charges as specified in Article 1, in advance, on or before the first day of each month.
ARTICLE 3

MEMBER’S OPTION TO RENEW AND TO TERMINATE
A.
The initial term of this Occupancy Agreement is one (1) year.  The term of occupancy shall be automatically extended and renewed at the expiration of the year on a month-to-month basis, or for additional periods as determined by the Board of Directors. Minimum term may be less than one year if the Section 8 HAP contract will expire in less than 12 months from the effective date of the Agreement. All extensions and renewals shall be upon the same terms and conditions as set forth in this Agreement and in any amendments thereto.

B.
The Member may elect to terminate this Agreement by taking the following steps:

1. Notice of the member’s election to leave the Project shall be given to the Corporation in writing at least 30 days prior to the termination by the Member; and

2. The Member shall have met all the requirements for transfer of a membership contained in the Bylaws, including but not limited to the provisions contained in the section entitled Transfer of Membership, and

3. The Member shall have, on or before the date of termination:

a. Endorsed his or her membership certificate for transfer in blank and deposited same with the Corporation, and
b. Met all his/her obligations and paid all amounts due under this  Agreement up to the time of said expiration, and

c. Vacated the premises, leaving same in a good state of repair, excepting normal wear and tear and damages that were listed on the initial move-in inspection report, and returned all keys to the Project and to the unit to the Corporation.

4.
Upon compliance with provisions 1, 2 and 3 of this article, Member shall have no further liability under this Agreement, including liability for payment of his/her share of the carrying charges, and shall be entitled to no payment from the Corporation, except as may otherwise be provided for in the Bylaws of  the Corporation.

ARTICLE 4
OCCUPANCY LIMITED TO MEMBER AND IMMEDIATE HOUSEHOLD
Occupancy of the unit under this Agreement is limited to the Member and the following named members of his/her immediate household.

	Name
	
	Relationship

	     
	
	     

	     
	
	     

	     
	
	     

	     
	
	     

	     
	
	     

	     
	
	     


The Corporation recognizes the right of the Member to entertain guests or visitors, provided, however, that the Member shall not allow guests or visitors to remain for a period longer than       days without the written consent of the Board or the managing agent.

ARTICLE 5

PREMISES TO BE USED FOR RESIDENTIAL PURPOSES ONLY
The Member shall occupy the dwelling unit covered by this Agreement as a private residence for himself/herself and his/her immediate household (as listed above in Article 4), and for no other purpose.  The Member may enjoy the use in common with other members of the Corporation of all community property and facilities of the Project so long as he/she continues to own a membership certificate of the Corporation, occupies his/her dwelling unit, and abides by the terms of this Agreement.  This article shall not be interpreted to prevent a Member from carrying on an incidental commercial business from the premises that is not inconsistent with the residential character of the Project.
The Member shall not permit anything to be done or kept upon the premises that will increase the rate of insurance on the building, or on its contents, or that will obstruct or interfere with the rights of other occupants, or that will unreasonably annoy them.  The Member will not commit or permit any nuisance on the premises or commit or permit any illegal act to be committed on the premises.  Such action constitutes a material non-compliance.  The Member shall comply with all the requirements of all governmental authorities with respect to the premises.

If, by reason of the occupancy or use of the premises by the Member, the rate of insurance of the Project shall be increased, the Member shall become personally liable for the additional insurance premium.

As used in this Article, the term “Member” includes the Member and all persons belonging to Member’s immediate household listed in Article 4.

ARTICLE 6
MEMBER’S RIGHTS TO PEACEABLE POSSESSION AND NONDISCRIMINATION
In return for the Member’s continued compliance with the terms and conditions of this Agreement, the Corporation agrees that the Member may at all times, while this Agreement remains in effect, have and enjoy for his/her sole use and benefit the dwelling unit described above, after obtaining occupancy, and may enjoy in common with all other members of the Corporation the use of all community property and facilities of the Project.

The Corporation will not discriminate against the Member in the provisions of services, or in any other manner, on the grounds of race, sex, marital status, color, religion, national origin, age, sexual preference, employment, ancestry, physical or developmental disability, or by reason of the fact that there are children in the household.

Discrimination Prohibitions: The Corporation agrees not to unlawfully discriminate based upon race, sex, sexual orientation, marital status, familial status, age (except for senior citizen housing pursuant to the California and federal law), color, religion, disability, source of income, national origin, ancestry, or any other characteristic listed or defined in Section 12955 of the California Government Code or Section 51 of the California Civil Code as such section applies to housing accommodations, or any other basis prohibited by applicable state or federal law. 

ARTICLE 7

NO SUBLETTING WITHOUT CONSENT OF CORPORATION
The Member hereby agrees not to sublet his/her dwelling unit without the prior written consent of the Board.  Any subleasing in violation of this agreement shall, at the option of the Corporation, result in the termination and forfeiture of the Member’s rights under this Agreement.

ARTICLE 8

TRANSFERS AND ASSIGNMENTS

Neither this Agreement nor the Member’s right of occupancy shall be transferable or assignable except as provided by the Bylaws of the Corporation.  The Member agrees that neither he/she nor anyone authorized to act for him/her will refuse to negotiate for the sale of, or otherwise make unavailable or deny, membership to any person because of race, sex, sexual orientation, marital status, familial status, age (except for senior citizen housing pursuant to the California and federal law), color, religion, disability, source of income, national origin, ancestry, or any other characteristic listed or defined in Section 12955 of the California Government Code or Section 51 of the California Civil Code as such section applies to housing accommodations, or any other basis prohibited by applicable state or federal law or by reason of the fact that there are children in the household. 
ARTICLE 9

MANAGEMENT, TAXES AND INSURANCE
The Corporation shall provide necessary management, operation and administration of the project; pay or provide for the payment of all taxes or assessments levied against the Project; procure and pay or provide for the payment of fire insurance and extended coverage as required under the terms of the CalHFA loan or any other approved loans on the property in the Project, and such other insurance as the Corporation or CalHFA may deem advisable on the property in the Project.  The Corporation will not, however, provide insurance on the Member’s interest in the dwelling unit or on his/her personal property.

ARTICLE 10

UTILITIES AND RELATED SERVICES
The Corporation shall provide water, electricity, heat and gas (if any) to the common areas of the Project in such amounts as it deems reasonable for the proper maintenance and use of such areas.  The cost of utilities and services related to the Member’s unit will be paid according to the following charts.  Member agrees that these charts accurately describe the utilities and services paid by the Corporation and those paid by the Member.
The Member must pay for the utilities in column 1.  Payments should be made directly to the appropriate utility company.  The costs of utilities checked in column 2 are included in the Member’s share of the monthly carrying charge.

	Column 1
	Type of Utility
	Column 2

	Put an “X” by any utility paid directly by Member.
	
	Put an “X” by any utility included in Member’s carrying charge.

	 FILLIN   \* MERGEFORMAT 

 FORMDROPDOWN 

	Gas
	 FORMDROPDOWN 


	 FORMDROPDOWN 

	Electricity
	 FORMDROPDOWN 


	 FORMDROPDOWN 

	Water
	 FORMDROPDOWN 


	 FORMDROPDOWN 

	Garbage
	 FORMDROPDOWN 


	 FORMDROPDOWN 

	Other (specify)
	 FORMDROPDOWN 


	 FORMDROPDOWN 

	Other Services provided by Corporation
	 FORMDROPDOWN 


	 FORMDROPDOWN 

	
	 FORMDROPDOWN 


	 FORMDROPDOWN 

	
	 FORMDROPDOWN 


	 FORMDROPDOWN 

	
	 FORMDROPDOWN 



The Member agrees to pay the Corporation the amount shown in column (3) on the date the carrying charge is due.  The Corporation certifies that CalHFA and/or HUD has authorized him/her to collect the type of charges shown in column (3) and that the amounts shown in column (3) do not exceed the amounts authorized by CalHFA and/or HUD.

	
	Column 3

Show Dollar Amount Resident 

Pays to Landlord in Addition to Rent:

	Parking:
	$      

	Other(Specify):
	

	      
	$      

	      
	$      


ARTICLE 11

REPAIRS
A.
By Member:  The Member agrees to repair and maintain his/her dwelling unit and/or the common areas of the Project at his/her own expense as follows:

1. Any repairs, replacements or maintenance necessitated by his/her own negligence or misuse, or that of other occupants of Member’s dwelling unit, or that of Member’s guests;
2. Any redecoration of the Member’s dwelling unit; and
3. Any repairs, maintenance or replacements required on Member’s own dwelling unit or other fixtures therein not required to be provided by the Corporation.

B. By Corporation:  The Corporation shall provide and pay for all necessary repairs, maintenance and replacements, including ordinary and extraordinary maintenance and replacements, of the premises and fixtures therein furnished by the Corporation, except as specified in clause A of this article. 
The officers and employees of the Corporation, and the management agent, shall have the right to authorize entry into the Member’s dwelling unit in order to undertake necessary repairs, maintenance and replacements by management employees or by employees of any contractor, utility company, governmental agency or others for such purposes.  In any event, unless the Member consents at the time of entry, such entry shall be made only upon 72-hour written notice and during normal business hours, except in the event of an emergency, whereupon the above individuals may enter the Member’s dwelling unit without prior notice or consent for the limited purposes of correcting the emergency situation or making emergency inspection.

C. Right of Corporation to Make Repairs at Member’s Expense.  In case the Member shall fail to affect the repairs, maintenance or replacements specified in clause A of this Article in a manner satisfactory to the Corporation and pay for same, the Corporation may do so and Member agrees to pay the cost of all repairs within 30 days after receipt of the Corporation’s demand for such charges.
ARTICLE 12

ALTERATIONS AND ADDITIONS
A.
The Corporation agrees to provide reasonable accommodation to an otherwise eligible Member’s disability, including making changes to rules, policies, or procedures, and making and paying for structural alterations to a unit or common areas. The Corporation is not required to provide accommodations that constitute a fundamental alteration to the Corporation’s program or which would pose a substantial financial and administrative hardship. See the Federal regulations at 24 CFR Part 8. In addition, if a requested structural modification does pose a substantial financial and administrative hardship, the Corporation must then allow the Member to make and pay for the modifications in accordance with the Fair Housing Act. 
B.
The Member shall not, without the written consent of the Corporation, make any structural alterations in the premises or in the water, gas or steam pipes, electrical conduits, plumbing or other fixtures connected therewith, or remove any additions, improvements or fixtures from the premises.

C.
If the Member for any reason shall cease to be an occupant of the premises, he/she shall surrender to the Corporation possession thereof, including any alterations, additions, fixtures and improvements.  The Member must correct any alterations or improvements made by the Member without proper authorization or the Corporation may correct same at Member’s expense.

ARTICLE 13

DEFINITION OF DEFAULT BY MEMBER AND EFFECT THEREOF
The parties mutually agree that the occurrence of one or more of the events specified in this article shall constitute a default by the Member. At any time after such occurrence, the Corporation may elect to give written notice to the member, as provided in Paragraph B of the “Required Procedures” set forth in this Article. Upon such termination, should the Member fail to vacate the unit, the Corporation may institute any appropriate legal or equitable proceedings to recover possessions of the dwelling unit, subject, however, to the provisions of the Bylaws, state law governing the termination of memberships, HUD regulations and CalHFA termination procedure. 
A. Termination of Tenancy: 

1.  To terminate this Agreement, the member must give the Corporation thirty  (30) day written notice before moving from the unit. If the Member does not give the full 30-day notice, the Member shall be liable for carrying charge up to the end of the thirty (30) days for which notice was required or to the date the unit is re-rented, whichever date comes first.

2.  Any termination of this Agreement by the Corporation must be carried out in accordance with HUD regulations, State and local law (including but not necessarily limited to California Civil Code Section 1946.1) and the terms of this Agreement.

3. The Corporation may terminate this Agreement for the following reasons:

a. the Member’s material noncompliance with the terms of this Agreement;

b. the Member’s material failure to carry out obligations under any State Landlord and Resident Act;

c. drug related criminal activity engaged in on or near the premises, by any Member, household member, or guest and any such activity engaged in on the premises by any other person under the Member’s control;

d. determination made by the Corporation that a household member is illegally using a drug;

e. determination made by the Corporation that a pattern of illegal use of a drug interferes with the health and safety, or right to peaceful enjoyment of the premises by other members;

f. criminal activity by a Member, any member of the Member’s household, a guest or another person under the Member’s control;

(1) that threatens the health, safety, or right to peaceful enjoyment of the premises by other residents (including property management staff residing on the premises); or

(2) that threatens the health, safety, or right to peaceful enjoyment of their residences by persons residing in the immediate vicinity of the premises;
g. if the Member is fleeing to avoid prosecution, or custody or confinement after conviction, for a crime or attempt to commit a crime, that is a felony under the laws of the place from which the individual flees, or that in the case of the State of New Jersey, is a high misdemeanor;

h. if the Member is violating a condition of probation or parole under Federal or State law;

i. if a determination is made by the Corporation that a household member’s abuse or pattern of abuse of alcohol threatens the health, safety, or right to peaceful enjoyment of the premises by other members;

j. if the Corporation determines that the Member, or any member of the Member’s household, a guest or another person under the Member’s control has engaged in criminal activity, regardless of whether the Member’s, any member of the Member’s household, a guest or another person under the Member’s control has been arrested or convicted for such activity.  

k. Member has seriously or repeatedly failed:

(1) to keep that part of the premises that the Member occupies and uses as clean and sanitary as the condition the premises permit;

(2) to dispose from the Member’s dwelling unit all rubbish, garbage and other waste, in a clean and sanitary manner;

(3) to properly use and operate all electrical, gas and plumbing fixtures and keep them as clean and sanitary as condition permits; or

(4) to occupy the dwelling unit as the Member’s abode, utilizing the portions thereof for living, sleeping, cooking or dining purposes that were respectively designed or intended to be used for such purposes.

l. Member has committed any acts or has permitted his/her guests or visitors to commit any acts that interfere with the right of other members to peaceful enjoyment of their property. 

m. Member has permitted any person to willfully or wantonly destroy, deface, damage, impair or remove any part of the premises, structure, dwelling unit of the facilities, equipment or appurtenances thereto, or has done any such thing himself or herself.

n. The Member ceases to be the owner and legal holder of a membership certificate of the Corporation.

o. A receiver of the Member’s property is appointed under any laws of the United States or of any state.

p. The Member makes a general assignment for the benefit of creditors.

q. The membership certificate in the Corporation owned by the Member is duly levied upon and sold under the process of any court.

The term “material noncompliance” within the terms of this Agreement includes:

· one or more substantial violations of the Occupancy Agreement;

· repeated minor violations of this Agreement that

· disrupt the livability of the project, or

· adversely affect the health or safety or any person or the right of any member to the quiet enjoyment of the premises and related facilities, or

· interfere with the management of the project, or

· have an adverse financial effect on the project;

· failure of the Member to timely supply all required information on the income and composition, or eligibility factors, of the member household (including, but not limited to, failure to meet the disclosure and verification requirements for Social Security Numbers, or failure to sign and submit consent forms for the obtaining of wage and claim information from State Wage Information Collection Agencies), the knowing provision of incomplete or inaccurate information, or violation of Member’s responsibilities under the Section 8 program; and

· non-payment of the Member’s share of the monthly carrying charge or any other financial obligation due under the agreement beyond any grace period permitted under State law. Carrying charges shall be due on the first day of each monthly period but will not be late until after the fifth day of that period. In the event there is an unjustified non-payment of carrying charges after the fifth day of the monthly period but payment is made before either (1) the running of a three day notice to pay carrying charges or quit, or (2), if a hearing is requested pursuant to Article 13.B of this Agreement, at the close of business of the day after the hearing decision is issued, such payment shall constitute a minor violation under the occupancy agreement, but non-payment of carrying charges or any other financial obligation under the occupancy agreement after either such period shall constitute material non-compliance with the occupancy agreement. 
4.
The Corporation may terminate the Agreement for “other good cause.” Terminations of “other good cause” may only be effective as of the end of any initial or successive term. “Other good cause” includes, but is not limited to:

a. the Member’s refusal to accept an approved modification to this Agreement for which a notice has been given as required by 24 C.F.R. Section 880.607(b)(2) or (d); and 

b. Member has refused to accept an approved change to the House Rules that will become effective at the end of any initial or successive term of the Agreement.

5.  Termination Notice.
If the Corporation proposes to terminate this Agreement, the Corporation agrees to give the Member written notice and the grounds for the proposed termination.  If the Corporation is terminating this Agreement for “other good cause,” the termination notice must be mailed to the Member and hand-delivered to the dwelling unit in the manner required by CalHFA or HUD at least thirty (30) days before the date the Member will be required to move from the unit and in accordance with State law requirements.  Notices of proposed termination for other reasons must be given in accordance with any time frames set forth in State and local law. Any CalHFA or HUD-required notice period may run concurrently with any notice period required by State or local law. 
a.
All termination notices must: 

· specify the date this Agreement will be terminated;

· state the grounds for termination with enough detail for the Resident to prepare a defense;

· advise the Member that he/she has ten (10) days within which to discuss the proposed termination of tenancy with the Landlord. The 10-day period will begin on the earlier of either the date the notice was hand-delivered to the unit or the day after the date the notice is mailed.  If the Member requests the meeting, the Landlord agrees to discuss the proposed termination with the Resident; and

· advise the Member of his/her rights to defend the action in court.
b.
When a termination notice is issued for ‘”other good cause”, the notice will be effective, and it will so state, at the end of term and in accordance with the termination provisions of the occupancy agreement but in no case earlier than 30 days after receipt by the household of the notice.

c.
When a termination notice is based on material non-compliance with the occupancy agreement or material failure to carry out obligations under State law, the time of service must be in accordance with the occupancy agreement and State law.

6.
Good Cause required for termination of Occupancy Agreement: The Corporation can only terminate the Member’s rights under this Agreement and under the membership certificate for good cause, as defined herein and by CalHFA and HUD regulations.  Good cause includes, but is not limited to, the defaults specified above in subparagraphs A.3 & 4 of this Article 13. 

7.
If an eviction is initiated, the Corporation agrees to rely only upon those grounds cited in the termination notice required by paragraph 5.

8.
This agreement shall terminate automatically if the Section 8 Housing Assistance contract terminates for any reason.

9.
Termination in accordance with State law, as specified in subparagraph A.2. above, shall include, but not necessarily be limited to, compliance with CalHFA’s eviction hearing procedures.                    

B.
Required Procedures. The Corporation may terminate a Member’s rights under this Agreement and under the membership certificate only in accordance with the following procedures:

1. Expulsion or termination must be by action of the Board of Directors.

2. Eviction proceeding shall be commenced by the giving of notice as required by Health and Safety Code 51066(b). In the case of an eviction upon the grounds of “other good cause” as permitted by paragraph A.4 of this Article 13 and 24 C.F.R. 880.607, the notice shall be given pursuant California Civil Code Section 1946 and shall otherwise comply with the requirements of 24 C.F.R. 880.607. 
3. When the Member so requests the Corporation in writing within their period specified in Section 1946 of the Civil Code or Section 1161 of the Code of Civil Procedure, as the case may be, a hearing in accordance with the Agency procedures, shall be held by an impartial individual or panel selected or approved by the CalHFA and a decision rendered within two weeks after receipt of the Corporation of the member’s written request for a hearing.

4. As soon as practicable after the receipt by the Corporation of a written request for a hearing pursuant to the Health and Safety Code Section 51066 (c), but in any event not later than three (3) working days after said receipt, the Corporation shall give notice to CalHFA that the request for hearing has been received. Said notice shall indicate the date of receipt of the request and shall include a statement of the cause for eviction.

5. The Hearing Officer or panel shall be an impartial, disinterested person(s), who was/were not involved in the original decision to seek termination, or expulsion, selected jointly by the Corporation and the Member from a list provided by CalHFA.  The Corporation and the member may agree on the hearing officer, or they shall each appoint one person from said list and those persons shall select a third member from said list. If the persons appointed by the Corporation and the Member cannot agree on a third person, such person shall be appointed by CalHFA. The Corporation or the Member, or both, may appoint a hearing officer or a person to a hearing panel not on CalHFA’s list subject to the approval of CalHFA.
6. Before a hearing is scheduled, the Member shall pay his/her share of the monthly carrying charge for the two-week hearing period to the Corporation or to an escrow account of CalHFA, if not already paid, unless this requirement Is waived by the Corporation with the consent of CalHFA.

7. The Hearing shall take place before a Hearing Officer or hearing panel. The hearing shall be scheduled by CalHFA, the Hearing Officer or hearing panel promptly at a time and place reasonably convenient to both the Corporation and the Member but not more than two (2) weeks from the date that the request for a hearing was received by the Corporation. A written notification specifying the time, place, and the procedures governing the hearing shall be delivered to the Corporation and Member.

8. Procedures governing the hearing:
a.
The hearing shall be held before a hearing officer or a hearing panel, as the case may be. 

b.
The Corporation and the Member shall be afforded a fair hearing providing the basic safeguards of due process which shall include:

(1) the opportunity by the Member to examine prior to the hearing and, at the expense of the Member, to copy all documents and records of the Corporation that are relevant to the hearing and not privileged (any document not made so available after request therefore by the member may not be used or relied on by the Corporation at the hearing),

(2) the right of Member to be represented by counsel or other person chosen as his or her representative, 

(3) the right to a private hearing unless both the Member and the Corporation request a public hearing,

(4) the right to present evidence and arguments in support of his or her position, to controvert evidence relied on by the opposing party and to confront and cross-examine all witness testifying at the hearing, and

(5) the right to a decision based solely and exclusively upon the facts presented at the hearing that “good cause” for eviction, as defined above has or has not been shown by a preponderance of the evidence.

9. At the hearing, the Corporation must make a showing of “good cause” for eviction and must thereafter sustain the burden of proof as to that issue.

10. The hearing shall be conducted informally by the Hearing Officer or hearing panel and oral or documentary evidence relevant to the “good cause” issue may be received without regard to admissibility under the rules of evidence applicable to judicial proceedings.  The Hearing Officer or hearing panel shall require the Corporation, the Member, counsel, and other participants or spectators to conduct themselves in an orderly fashion.  Failure to comply with the directions of the Hearing Officer or hearing panel to maintain order may result in exclusion from the proceedings.  Either the Corporation of the Member may arrange, in advance, and at the expense of the party making the arrangement, for a transcript of the hearing. Either party may purchase a copy of such transcript.

11. The Hearing Officer or hearing panel shall prepare a written decision, together with supporting reasons, within a reasonable time after the hearing, but not later than (2) weeks after the date of receipt by the Corporation of the request for a hearing .  A copy of the decision shall be sent to the Corporation, the Member and CalHFA by Registered Mail.

12. Neither utilization nor participation in the hearing process of this section shall constitute a waiver of, or affect in any manner whatever, any rights that the Member may have to a trial de novo or judicial review in any judicial proceedings which may thereafter be brought.

13. In the event of a breach of any of the provisions of this Agreement, the Corporation shall have the right to seek injunctive relief or any legal or equitable remedy.

14. The failure on the part of the Corporation to avail itself of any of the remedies specified in this Agreement shall not waive nor destroy the right of the Corporation to seek such remedies for similar or other breaches on the part of the Member.

15. The Member expressly agrees that there exists under this Occupancy Agreement a Landlord-Tenant relationship and that, in the event of a breach or threatened breach by the Member of any provision of this Agreement, the Corporation may have available such legal remedies as are available to a Corporation for the breach or threatened breach by a member of any provision of a lease or occupancy agreement.

16. As used in this Article, the term “Member” includes the Member and all persons belonging to Member’s immediate household listed in Article 4.

ARTICLE 14
MEMBER TO COMPLY WITH ALL CORPORATE REGULATIONS

The Member agrees that he/she will preserve and promote the cooperative membership principles on which the Corporation has been founded, abide by the Articles of Incorporation, Bylaws, rules and regulations of the Corporation and any amendments thereto, and by his/her acts of cooperation with its other members bring about for himself/herself and his/her co-members a high standard in home and community conditions.  The Corporation agrees to make its rule and regulations known to the Member by the personal delivery of same to him/her or by promulgating them in such other manner as to constitute adequate notice. 

ARTICLE 15
EFFECT OF FIRE LOSS ON INTEREST OF MEMBER

In the event of loss or damage by fire or other casualty to the above-mentioned dwelling unit without the fault or negligence of the Member, the Corporation shall determine when to restore the damaged premises and shall further determine, in the event such premises shall not be restored, the amount that shall be paid to the Member to redeem the membership of the Member and to reimburse him/her for such loss as he/she shall have sustained.

If, under such circumstances, the Corporation determines to restore the premises, carrying charges shall abate wholly or partially as determined by the Corporation until the premises have been restored.  If the Corporation determines not to restore the premises, the carrying charges shall cease from the date of such loss or casualty.

ARTICLE 16
ENTRY AND INSPECTION OF DWELLING UNIT

The Member agrees that the representatives of any mortgagee holding a mortgage on the property of the Corporation, the officers and employees of the Corporation, the employees of any managing agent, the employees of HUD and CalHFA, and, with approval of the Corporation, the employees of any contractor, utility company, or governmental agent or other person shall have the right to enter the dwelling unit of the Member for the purpose of making inspections at any reasonable hour of the day, provided, however, that, unless the Member consents at the time of entry, such entry shall be made only upon 72-hour written notice and during normal business hours, except in the event of an emergency or where the Member has abandoned or surrendered the premises.   
ARTICLE 17
SUBORDINATION CLAUSE

Notwithstanding any provisions in this Agreement to the contrary, the provisions of this Agreement and the rights and duties of the parties hereto, including any persons who may subsequently become bound hereby, shall be subject to and subordinate to the provisions of the Promissory  Note, Deed of Trust and Regulatory Agreement (the “Loan Documents”) executed by the Corporation in favor of CalHFA in connection with the financing of the project, and subordinate to the provisions of any other promissory note or deeds of trust that may at any time hereafter be placed on the property of the Corporation.  The Member hereby agrees to execute, at the Corporation’s request and expense, any instrument that the Corporation or any lender may deem necessary or desirable to effect the subordination of this Agreement to any such mortgage or deed of trust or regulatory agreement and the Member hereby appoints the Corporation and each and every officer thereof, and any future officer, his/her irrevocable attorney-in-fact during the term hereof to execute any such instrument on behalf of the Member. In addition, the Member hereby designates the Corporation as his/her agent to receive and accept any and all legal notices of default and notices of foreclosure on the Member’s behalf.
In the event that any provisions of this Agreement tends to contradict, modify, or in any way change the terms of the above-mentioned Loan documents, the terms of the Loan Documents shall govern; or, if any provision hereof in any way tends to limit CalHFA in the administration of Section 50900 et seg. of the Health & Safety Code or the rules and regulations published there under, this Agreement shall be deemed amended so as to comply with the requirements of CalHFA.  No amendment to this Agreement shall become effective without prior written consent of CalHFA.

ARTICLE 18
LATE CHARGES AND OTHER COSTS IN CASE OF DEFAULT

The Member agrees that, in addition to the other sums that have become or will become due pursuant to the terms of this Agreement, where the Member’s share of the carrying charge is more than five (5) days in arrears, the Member shall be liable to the Corporation for a late charge which shall be specified in an Addendum to this occupancy agreement.
In the event either party to this Agreement institutes legal action against the other party to interpret or enforce this Agreement or to obtain damages for any alleged breach of this Agreement, or to enforce payment of any late charges pursuant to this Article, the prevailing party in such action shall be entitled to an award of reasonable attorney’s fee and other costs of suit.
ARTICLE 19
ABANDONMENT OF DWELLING UNIT

In the event Member is absent from the dwelling unit for thirty (30) consecutive days while in default for carrying charges, the Member shall, at the option of the Corporation, be deemed to have abandoned the dwelling unit, and any remaining personal property of the Member or other occupants shall be considered abandoned and may be disposed of by the Corporation according to State law.
ARTICLE 20
NOTICES

Whenever the provisions of law or the Bylaws of the Corporation or this Agreement requires notice to be given to either party hereto, any notice of the Corporation to the Member shall be deemed to have been duly given, and any demand by the Corporation to the Members shall be deemed to have been duly made if the Corporation had made reasonable attempts to personally deliver it to the Member at his/her unit or to the Member’s last known address.  Any notice or demand by the Member to the Corporation shall be deemed to have been duly given if personally delivered to an officer of the Corporation.  Where personal delivery is impractical or ineffective, such notice may also be given by depositing it in the United States mail, first class postage prepaid, addressed to the Member as shown on the books of the Corporation, or to the president of the Corporation, as the case may be, and the time of mailing shall be deemed to be the time of the giving of such notice.

Notices of proposed expulsion or termination as required by Article 13 shall be served by the Corporation in accordance with the provisions of Code of Civil Procedure Section 1162 or Civil Code Section 1946, whichever is applicable.  
State and Local Law Conflict:  In the event of a conflict between this Agreement and State or local law, State or local law shall govern.

Civil Code Section 2079.10(a) Required Notice: The California Department of Justice, sheriff’s departments, police departments serving jurisdictions of 200,000 or more and many other local law enforcement authorities maintain for public access a database of the locations of persons required to register pursuant to paragraph (1) of subdivision (a) Section 290.4 of the Penal Code. The database is updated on a quarterly basis and is a source of information about the presence of these individuals in any neighborhood. The Department of Justice also maintains a Sex Offender identification Line through which inquiries about individuals may be made. This is a “900” telephone service. Callers must have specific information about individuals they are checking.  Information regarding neighborhoods is not available through the “900” telephone service.
Pursuant to Section 290.46 of the Penal Code, information about specified registered sex offenders is made available to the public via an internet Web site maintained by the Department of Justice at www.meganslaw.ca.gov.  Depending on an offender’s criminal history, this information will include either the address at which the offender resides or the community or residence and ZIP Code in which he or she resides. 
ARTICLE 21
ORAL REPRESENTATION NOT BINDING

No representations other than those contained in this Agreement, the Articles of Incorporation, and Bylaws of the Corporation shall be binding upon the Corporation.
ARTICLE 22
SEVERABILITY

The provisions of this Agreement shall be deemed independent and severable, and the invalidity of a portion shall not affect the validity or enforceability of any other provision.

ARTICLE 23
ATTACHMENTS TO THIS AGREEMENT

The member certifies that he/she has received a copy of this Agreement and the following attachments to this Agreement and agrees and understands that these Attachments are a part of this Agreement.  Attachments 1 and 2 must be signed by the Corporation and the Member.

Attachment No. 1 - 
Form-HUD 50059 (Owner’s Certification of Compliance with HUD’s Resident Eligibility and Rent Procedures) signed by both the Member and the Corporation;

Attachment No. 2 - 
Move-in Unit Inspection Report signed by both the Corporation and Member;

Attachment No. 3 -
House Rules
Attachment No. 4 -
Pet Rules (if applicable)

Attachment No. 5 -
Lead-based Paint Disclosure (if applicable)

Attachment No. 6 -
Live-In Aide Addendum (if applicable)

ARTICLE 24
CONFLICTS

If there are any conflicts between the Articles of Incorporation or Bylaws and this Agreement, the Articles of Incorporation and/or Bylaws shall control.

**********************
In WITNESS WHEREOF, the parties hereto have signed and sealed this Agreement. (Head of Household, Spouse or any individual listed as co-head, and all adult members of the household must sign).
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